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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 
Plaintiff-Appellee, 
-against- 
MARTIN WEINER and EDWARD PF STOR, 


Defendants-Appellants. 


BRIEF FOR APPELLANT 
MARTIN WEINER 


Preliminary Statement 


This is an appeal from a judgment of the United 
States District Court for the Southern District of New York, 
convicting appellant, after a trial before the Hon. Constance 
Baker Motley and a jury, of conspiré ty to violate, and two 


substantive violations of, Title 21, United States Code, Section 


843 (relating to acquisition of certain controlled drugs by 


fraud), and sentencing him, on July 26th, 1976, to three con- 
current six-month sentences, imposition suspended, and two 


years probation and a $3,000 fine on the conspiracy count. 


On information and belief, payment of the fine has been stayed 


pending the resolution of this appeal. 


SUMMARY OF ARGUMENT 


Indictment No. 76 CR 253 charged appellant Martin 
Weiner and co-appellant Edward Pastor with conspiracy to acquire, 
and the acquisition of, Schedule III and IV controlled substances 
(Phendimetrazine and Phentermine) by fraud in violation of Title 
21, United States Code, Sections 843(a)(3) and 846. The Govern- 
ment's theory was that together with alleged co-conspirators 
Char”*es Fernald and Douglas Berry, who were middlemen acting 
as arrangers for sales from manufacturers or suppliers to 
pharmacies, appellants used the name and expired drug registra- 
tion number of a Dr. Horace Johnson to acquire these drugs. 
Although themselves licensed to receive these drugs, the Govern- 
ment's theory was that appellants used Dr. Johnson's name and 
number to evade the record keeping regulations of the federal 
drug laws. 

On this appeal, it will be conceded that if the jury 


believed all of Fernald's testimony and his "documentation" 


thereof, and Berry's testimony, there was barely sufficient evi- 


dence to convict appellant Weiner.* What will be contended is 


*Fernald and Berry were the only witnesses who gave testimony 
against Weiner. With regard to Pastor, there was testimony, 
albeit highly suspect, of an identification of him as attempt- 
ing to impersonate Dr. Johnson and of a confession. 


-2- 


that in view of the thinness of this evidence, several errors 
in the admission of evidence, in the prosecutor's conduct and 
in the lower court's charge, were so harmful as to require re- 
versal. 

A large number of documents were admitted to corro- 
borate Fernald's testimony. It will be contended that because 
of the untrustworthiness of the source of the information thereon 
(Fernald), as well as of the methods and circumstances of pre- 
paration, these documents did not come within the business 
records exception of the hearsay rule and should have been ex- 
cluded as unreliable (Point I). 

The prosecutor introduced what purported to be an 
eighteen-page summary (Gx 35) of the above documents. Assuming 
arguendo that the documents were properly in eviaence, the 
"summary" should have been excluded because it was inaccurate, 


usurped the jury's fact-finding function and was misused by the 


prosecutor (Point II). 


The prosecutor committed numerous acts of misconduct 
throughout the trial (e.g., introducing evidence of illegal 
street sales though this was neither charged nor relevant) and 
in summation which require reversal (Point III). 

It will be contended that there was insufficient 
proof that the substances involved in the alleged sales were 
phendimetrazine or phentermine (Point IV) and that there was 
no proof of a fraud or misrepresentation within the meaning 


of Title 21, United States Code, Section 843[a][3] (Point V). 


Various errors in the lower court's charge will be 


asserted, including inadequate and misleading instructions on 
the above two matters, whether Fernald was a co-conspirator, 
Pinkerton and aiding and abetting (Point VI). 

Lastly, the applicable arguments of co-appellant's 
counsel will be incorporated by reference pursuant to Rule 28(i) 


of the Federal Rules of Appellate Procedure (Point VI) 


STATEMENT OF THE FACTS 


Richard Leibowitz testified that he was an attorney 
with the Drug Enforcement Administration (DEA) and was familiar 
with the registration requirements of federal drug law. (273 - 
275) * 

On June 15th, 1973, phendimetrazine became a con- 
trolled drug; on July 6th, 1973, the s: ne was true of phen- 
termine.** From those dates forward, it was illegal to acquire 
these drugs unless one had first obtained a registration number 
from the Bureau of Narcotics & Dangerous Drugs (BNDD), the pre- 
decessor of the DEA. (275, 278 - 79) If one acted as a middle- 
man, broker or "arranger", and arranged a sale of drugs from 
a manufacturer or supplier to a pharmacy, but never handled the 
drugs, the arranger need not be registered. (288 ~- 89) 


Leibowitz testified on cross-examination that there 


*All numerical references are to the transcript of the trial 
(5/20 - 6/4/76). 


**These are anoretic, or weight reducing drugs. (401) 


~ 


Pastor who owned a group of pharmacies in Philadelphia, had 
contacts with doctors and clinics specislizing in weight re“uc- 
tion there, and who purchased je amounts of anoretics. He 
talked to Pastor on the phone they agreed to a sale of 
100,000 phendimetrazine ("a small matter"). He flew to Phila- 
delphia, met Pastor and appellant Weiner at the airport, and 
Weiner took the pills and put them in his car. With Wei er 
present, Pastor and Fernald talked about doing business in the 
future. Pastor said he was not interested in receiving invoices 
or signing receipts and that he would pay for the drugs in cash 
or certified check. Pastor then gave him $550.00 in cash and 
although Pastor had said he would not sign any receipts, he 

did initial a “piece of paper" Fernald gave him; 


this "piece of paper" could no longer be found by Fernald. 


(427 - 38) 


Berry had previously told Fernald that in sales 
this nature", all billings were to be to the account of 
one "Dr. Horace Johnson" and Fernald has used the "Johns 
account with sales to other persons on other occasions. 
1032 - 34) Accordingly, when he returned to New York, 
an invoice prepared which was made out to "Dr. Horace R. 
Johnson, 709 South 19th Street, Philadelphia, Pennsylvania. 


(453 - 54)* 


*This invoice was one of a large series of documents purportedly 
admissible under the business records exception to the hearsay 
(Footnote continued on next page) 
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Pastor who owned a group of pharmacies in Philadelphia, had 


contacts with doctors and clinics specializing in weight reduc- 
tion there, and who purchased large amounts of anoretics. He 
talked to Pastor on the phone and they agreed to a sale of 
100,000 phendimetrazine ("a small matter"). He flew to Phila- 
delphia, met Pastor and appellant Weiner at the airport, and 
Weiner took the pills and put them in his car. With Weiner 
present, Pastor a.d Fernald talked about doing business in the 
future. Pastor said he was not interested in receiving invoices 
or signing receipts and that he would pay for the drugs in cash 
or certified check. Pastor then gave him $550.00 in cash and 
although Pastor had said he would not sign any receipts, he 
did initial a "piece of paper" Fernald gave him; unfortunately, 
this "piece of paper" could no longer be found by Fernald. 
(427 - 38) 

Berry had previously told Fernald that in sales 
of "this nature", all billings were to be <0 the account of 
one "Dr. Horace Johnson" and Fernald has used the "Johnson" 
account with sales to other persons on other occasions. (437, 
1032 - 34) Accordingly, when he returned to New York, he had 
an invoice prepared which was made out to "Dr. Horace R. 
Johnson, 709 South 19th Street, Philadelphia, Pennsylvania. 


(453 - 54)* 


*This invoice was one of a large series of documents purportedly 
admissible under the business records exception to the hearsay 
(Footnote continued on next page) 


During May and June, 


calls concerning 500,000 


a 


phend 


1973, 


~ 


there were severa 


dimetrazine order.** 


flew to Philadelphia with the pills on or abo.t June 12th and 
gave them to Pastor at the Hopkinson House where Pastor lived. 
Weiner was not present at this time. (469 = 79) 

On June 23rd, 1973, Weiner came to New York and 
picked up 800,000 phendimetrazine pills. Fernald sai“ he called 
Berry, told Berry that he hadi no “instructions” on how to bill 
the deal and Berry told him to bill it to Tristate.*** 
(Footnote contined) 
rule. For each alleged sale to appellants, vw: =. prosecution was 
permitted to introduce Wingate invoices and shipping orders 
(some made out to "Dr. H. John care of E. Pastor"). Vitarine 
invoices and shipping orders (when Wingate ordered from that 
company because it did not have stock), and Wingate's ledger 
book showing deposits to a "Johnson" account in the approximate 
amount and at the approximate time as the alleged sales. All 
of these were objected to on the ground that the ultimate 
source of information, Charles Fernald, was so untrustworthy 
that they did not qualify as business records. The court con- 
sistently overruled these objections and this issue is dis- 
cussed in Point I. 

**It was stipulated that Pastor id Weiner had certain phones 
listed in their respective names during 1973-74 and the pro- 
secution introduced telephone company records showing numerous 
calls from Fernald to those numbers and vice ve~sa. (376 =- 79) 
As none of these calls was recorded or otherwise overheard by 
anyone, Fernald was che only source of the contents of the dis- 


he 
one call. 


had to admit 
(970 


noven 


any 


cussions. 
cr~-*+ents of 


***This contradicts Fernald's 
told him to bill deals of “this 
(437) When Berry testified, he 


this deal to Tristate. (1570 - 


that he could not remember the 


71) 


testimony that Berry had previously 


nature" to the Johnson account. 
denied telling Fernaia to bill 
73) 


Fernald had an invoice prepared (#4574, Gx 9C) and it was sent 


to Tristate, but when Weiner received it he called Fernald and 
said it should not have geen sent to him but to someone else; 
Fernald admitted that the invoice had been sent “in error". 

(485 - 93, 1136 - 43) (On subsequent cross-examination, Fernald 
«as confronted with an invoice for 1,000,000 phendimetrazine to 
Tristate and admitted this was a "buried" sales, i.e., the sale 
was to someone else and Tristate's name was put on it. (1144 - 45) 
During a recess between cross and re-direct examination, Fernald 
was permitted to consult with the prosecutor. (1147 - 48) When 
he re-took the stand, he changed his testimony and said the in- 
voice had been prepared to cover a shortage, but: when it was 
discovered that the shortage was due to a mathematical error, 

the invoice was cancelled and a "credit" was given. (1157) 

On July 26th, 1973, Fernald said he delivered 100,000 
phendimetrazine to Pastor at Pastor's apartment. He said Weiner 
had been present when these pills had been ordered at the initial 
meeting in May, but was not present at the delivery. These pills 
came from Wingate's inventory. (494 - 98) (On cross-examina- 
tion, Fernald admitted that payment for this transaction was 
listed under a different invoice number than the sale invoice; 
he ascribed this to a "posting error". [1134 - 34]).* 


*This transaction represented the first substantive count, 
Cour’. Two, on which the jury eventually deadlocked. (2397) 


of. 


The next alleged transaction was a delivery of 2,000,000 
phendimetrazine to Pastor at Hopkins House about August 10th, 
1973. According to Fernald, Pastor called him several times 

in an attempt to return these pills because they were "undesirable", 
but Fernald would not take them back. The Wingate invoice 

Ferna d said corresponded to this sale was dated June ist, 1973; 
Fernald said he did this to put the transaction prior to control 
on June 15th, 2973. (On cross-examination, he was unable to 
explain why he had done this since the sale was within the two- 
month grace period for those with prior registration numbers, 
which Pastor had, and Fernald testified that Pastor was registered 
to deal in this drug throughout 1973 and 1974. [508 - 13, 1099]). 
The customer copy of this invoice carried the number 4480-A 

while the Wingate copy of this invoice carried number 4489; 


Fernald said it was "abnormal" for an invoice to have an "A" 


number and did not explain this "abornormality". Although he 
said payments for this transaction were made "over a period 
of time", on cross-examination, he conceded that his receipts 
book did not show any receipts ior payment corresponding to 
this sale. (500 - 508, 1120 - 24)* 


In the late summer of 1973, Pastor was buying 


directly from Berry's Danbury Pharmaceuticals at the same price 


*This transaction represented Count three, on which the jury 
also could not reach a decision. (2397) 
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Fernald was buying from Danbury. This meant that Fernald could 
not make any profitable sales to Pastor, so Berry suggested 

Fernald use the Garden-Vitarine (Vitarine) Company as a second 
source. Pastor ordered 250,000 phendimetrazine, Fernald placed 


the order with Vitarine and the pills were shipped in October, 


1973 to "Dr. Johnson, care of Edward Pastor at his home address."* 


On October 22nd, Pastor paid Fernald in Philadelphia. (700 - 
720) 

Fernald said he and Pastor had discussed another 
2,000,000 phendimetrazine order and an initial 200,000 order 
was placed with Vitarine. Fernald subsequently called Pastor 


and said Vitarine needed the order to be on the stationery of 


a doctor with a current BNDD number. Several weeks later, Fernald 


received a letter on Dr. Horace Johnson's stationery ordering 


200,000 phendimetrazine for six months. Ce2b = 2) 


*William Eversgerd testified that he had been the office manager 
of Vitarine in 1973 and 1974 and he contradicted Fernald on this 
invoice; he said it was to be sent to "Dr. Johnson c/o E. Pastor" 
but that "E. Pastor" had been crossed out and "North Allen Medi- 
cal Center" (Dr. Johnson's address [1290]) had been written in. 
He testified that all of the information he put on the Johnson 
invoices came from Fernald. The only invoices he sent were to 
Wingate but it was perfectly normal for the receiver of pills 

to be someone other than the person to whom the transaction was 
billed. (319 = 32) 


He testified that he had no personal knowledge of the contents 
of any of the boxes he shipped. (337) (Fernald testified the 
same, adding that since he was only an arranger, he was not per- 


mitted to open packages from any supplier or manufacturer. [113]) 


**This transaction represented Count Four on which the jury could 
not agree. (2397) 


During the Fall of 1973, Fernald said Pastor called 
and told him to ship the goods via APA Transport because Pastor 
had a "connection" on the platform to expedite delivery. (718 - 
ae)" 

On January 10th, 1974, Fernald received a Vitarine 
invoice showing the shipment of the first 200,000 order and he 
called Pastor. Shortly thereafter, APA called Fernald and said 
"they could not find Dr. Johnson at the address on the shipping 
label." When Fernald told Pastor about this, Pastor said he 
would take care of it and the package was subsequently picked 
up at APA. (719 - 24)** 

On February 22nd, Fernald received the notification 
of the second 200,000 shipment and called Pastor. A few days 


later, APA again called Fernald and said they could not locate 


the "addressee". Fernald called Weiner, who said he would take 
care of it. Fernald later received payment from Pastor. (i220 = 
33) 


A third shipment was made on March 15th, via a 
"“Jeweler's" trucking firm (Fernald could not explain the change 


in shippers). They took the packages directly to the North Allen 


*It was the prosecution's theory that Pastor, posing as Dr. 
Johnson, had struck up a relationship with Edward J. Gallagher, 
who was in charge of shipments at APA's Philadelphia terminal. 
When Gallagher testified, however, he indicated that his earliest 
contact with Pastor was in early 1974. (1648) This discrepancy 
was never explained. anal ies 


**It was the prosecution's theory that Pastor falsely used Dr. 
Johnson's name and old BNDD number to conceal his own purchases. 
Why Pastor would have been so foolish as to have packages sent 
directly to Johnson, with the attendant danger that the whole 
"scheme" would be blown, is difficult to understand. (791, 956) 


= 


Medical Center but Dr. Johnson was not the. so they were brought 


back to New York. Pastor was called and said he would take care 
of it. Fernald said he was paid by Weiner on March 26th. (733 - 
38) Fernald was unable to explain why the invoice for this trans- 
action was number 5352 while the payment he attributed to the 
deal was listed under invoice number 5432. (738 - 39) 

On April 4th, Fernald received notification of the 
fourth shipment, but on April 18th, APA called and said the 


packages were still at the terminal. Fernald called Weiner and 


the merchandise wa: subsequently picked up. Fernald "believed" 
Weiner paid for this shipment. (743 - 46)* 
The fifth shipment was made in June; delivery 
apparently went smoothly and Weiner paid him in July. (762 - 64)** 
In April, 1974, Pastor had ordered 1,000,000 phen- 
termine in two deliveries. Fernald told Pastor that Vitarine 
needed the order to be on the doctor's letterhead. Shortly 


thereafter, Fernald received a letter on Pr. Johnson's stationery 


*Fernald said that payment was made on April 15th and the in- 
voice made out April 16th. He attempted to explain the invoice 
carrying a date of April 10th by saying he back-dated it, al- 
though this contradicted his earlier testimony that he waited 
for word the packages had been picked up before making the in- 
voices. (732 - 33, 745) He was unable, however, to explain 
how payment and preparation of the invoice could have preceded 
the APA call (on April 18th) that the merch ndise was still at 
the terminal! 


**These five shipments constitute Count Five, on which Weiner 
was found gilty. 
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and placed the order. Deliveries were made in May and June, 


1974. (748 - 62)* 

Although offered as a co-conspirator in an illegal 
conspiracy, Fernald gave much testimony casting doubt on 
whether or not there was a conspiracy and, if so, whether he 
was a member of it. 

Fernald testified that Pastor told him that he 
(Pastor) was buying these drugs for Dr. Johnson. (476, 711) 
Fernald also testified that Pastor toid him that the fact 
that phendimetrazine and phentermine were under control was 
no problem because he had licenses to deal in them and because 
most of the pills were given to doctors who gave them away, 
so there was no reportage necessary. (706) ** 

On cross-examination, Fernald testified that 
although he was cooperating with the DEA during the period 
of these alleged sales to Pastor and Weiner, he did not tell 
the agents about them until July, 1974 and then only because 


he had been threatened with violating his proba*ion because 


*These deliveries constituted Count Six on which Weiner was 
found guilty. (2397) 


**Whether what Pastor told Fernald was true is not the point. 
The point is that if Fernald was a co-conspirator, it would 
have been ludicrous for Pastor to have been trying to legiti- 
mize these transactions. 


oo] La 


of the sales.** He never taped any of his numerous calls with 
Pastor and Weiner*** and rtver told the DEA in advance of any 
of his meetings so they could be surveilled. (972; 2027, Laie, 
1215) 

At times, he claimed that his part in these trans- 
actions was wholly innocent because he believed Pastor and Weiner 
had licenses, and there was extensive colloquy on this matter 
because it conflicted with the prosecution's designation of 
Fernald as a co-conspirator and with the Government's entire 
theory of this case. ($73. = 1014, 1067 = 86, 1225. = 27})**** 

Dr. Horace Jonnson testified that he had known and 

had a business relationship with Pastor since 1962. (1287) 
He had used phendimetrazine (under the brand name Ionomin) in 
his practice and used to give thousands of pills away. (1287) 
He said he had never asked Pastor to order phendimetrazine or 
phentermine fer him. The letters to Vitarine ordering such 


drugs were not on his stationery and were not signed by 


**Even at that time he lied, telling the agents that the sales 
had been directly to Johnson who had paid by check. (1026) 


He said that he had "no firm understanding one way or the 

other" as to whether he was to tell the truth to the DEA 

(1189) and he admitted lying to the DEA in an attempt to save 
himself. (1203 - 04) He was never prosecuted for making 

false statements and his probation was never violated. (1026 -27) 


***Contrast his taping of an incriminating phone call with 
Berry in January, 1974 as part of his cooperation. (1056) 


****Uitimately, the court ruled Fernald was a co-conspirator 


(1997, 2057) and so instructed the jury. See Point VI for dis- 
cussion of whether this issue was properly charged to the jury. 
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him. (1288 - 90) 

He said that in 1973 and 1974 Pastoc had offered 
to obtain caffeine pills for him. (1304)* 

Douglas Berry testified that he had pleaded guilty 
+> illegaliy selling phendimetrazine after control (in an un- 
related case) and he received six months probation. (1364 - 
65)** He said that in the period between March, 1973 and early 
1974, he received several telephone calls at Danbury Pharma- 
ceuticals from Pastor for orders of phendimetrazine, phentermine 
and caffeine; all of these went to Dr. Johnson, except one for 
Tristate. (1574 = 78) *** 

As a prior similar act, Berry was permitted to 
testify that Pastor and Weiner flew to Danbury about March, 
1973, purchased uncontrolled drugs and Pastor paid in cash. 
(1383 - 90; these drugs were not for Dr. Jorison [1409]). 

He never saw Weiner again although Weiner did call 
and order uncontrolled drugs for Tristate. (1390 - 91) 
*Several of Fernald's alleged sales to Pastor had involved 
caffeinamine which was a non-controlled substance apparently 
used interchangeably with phendimetraine and phentermine. 

(730, 745 - 49, 755, 767, 941 - 55, 1377 - 78, 1558) 

**As with Fernalc. Derry later asserted his innocence of the 
charge he had pleaded to as well as denying that any of his 
sales to Pastor or Weiner was illegal. (1413 - 45, 1542 - 45, 
1548 - 50) 

***Al] of this testimony was based on Berry viewing invoices 
and saying "I see dates of invoices here, dates shipped, so 
consequently, the orders must have been placed." He had no 


independent recollection of these transactions. Ci3sTL = 72; 
1374 - 75; See Point I) 
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Again, as a prior similar act, Berry was permitted 


to testify that Weiner once called him and asked him to remove 


a copy of an invoice from Danbury's Tristate file during a 


BNDD audit. Berry said he refused and Weiner said he was going 
to call Ira Sachs, the president of Danbury. When Berry later 


looked in the file, the invoice was not there, but when Berry 
looked at a subsequent time (with a DEA agent), it was there. 
(1394 - 98) On cross-examination, Berry admitted that Weiner 
had written to Danbury complaining that he had never received 
the shipment represented by that invoice and that Danbury had 
written to the shipper about this. [1399 - 1401, 2227]). 


Thomas Crow testified that he was a DEA agent and 


had conducted an audit of Tristate in March, 1974. He hada 
copy of a Wingate invoice for 800,000 phendimetrazine,’ but 


found no corresponding invoice in Tristate's files and Tristate's 
records showed the pills had never passed through the company. 

On cross-examination, Crow admitted that if Tristate never 

placed any order for these pills with Wingate, that could also 


explain the absence of any record in Tristate's files. (1580 - 


1601). 
Edward Gallagher testified that he was in charge of 
the APA Philadelphia Terminal in 1973 and 1974. After several 


had been sent to Tristate 


#9) 
f 
bs 
ou 


*This was the invoice Fernald 
"by error". (485 - 93) 


atk. 


futile attempts to deliver packages to a Dr. Horace Johnson, 
he received a telephone call and was told to hold all further 
packages for pick-up. Some time in 1974 (between January and 
May), a person he identified as Pastor appeared at the terminal, 
said he was Dr. Johnson and made two pick-ups. Other persons 
made similar pick-ups after telephone calls. (1637 - 58) 
Weiner never made any of these pick-ups. (1658) 

Joseph Vigna testified that he was a DEA agent and 
had interviewed Pastor in December, 1974 and February, 1974 
at which time Pastor had admitted illegally acquiring drugs 


through the use of Dr. Johnson's BNDD registration. (1798 - 


1802) 

The Government rested (1871), motions to dismiss 
were made and denied (1872 - 1997), the appellants rested 
(2006), motions for directed verdicts were made and denied 


(2006 - 12), summations were had (2017 - 2252), the court 
charged the jury (2253 - 97, 2311 - 26, 2340 - 42, 2359 = 76) 
and the jury found appellants both guilty of Counts One, 
Five and Six and deadiocked on Counts Two through Four. 


(2397) 


SENTENCE 


On July 26th, 1976, appellant Weiner was sentenced 


to a suspended sentence, two years probation and a $3,000.00 
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STATUTE INVOLVED 


Title 21, United States Code, Section 843, states in pertinent 


part as follows: 


fn 


"§843. Prohibited acts C - Unlawful acts 


(a) It shall be unlawful for any person 
knowing or intentionally -- 


(3) to acquire or obtain poss 
a controlled substanc 1 
fraud, forgery, de 
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THE SOURCE OF INFORMATION 
METHOD AND J 
PARATION OF 
DOCUMENTS W 
TO RENDER 


I M INAI E 
RULE 803(6) OF THE FEDERAL RULES OF 
EVIDENCI 
The pr it 's case against appellant Weiner was 


+ 


based almost wma. ' n the testimony of Charles Fernald.* 


In an attempt to corroborat¢ Fernald, the prosecution intro- 
duced a large number of documents purportedly under the "’ si- 


ness records" exception to the hearsay rule. A careful examina- 
tion of the “source of information. . .f{and]) the method fand]. 


circumstances of preparation indicate [such a] lack of trust- 


*with regard to appellant Pastor, there was other, albeit 
highly suspect, evidence concerning his identification b 
Gallagher and his confession to Agent Vigna. 


Douglas Berry also gave some minimal “similar act" testimony 
against Weiner. 
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Fernald testified ut a number of meetings a 4 
to Aan 17 Ar » Maw 10772 A Yalw 107/ 
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invol ippeliant Pastor and/or Weiner relating to the pur- 
chase of phendimetrazine and phentermine He was forced to 
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. ee ee ee , ee : ; r — ; 
documents designed t show that Fernald is telling the truth 
shor } hh - a 17 y r y — eo } A P 
when he said that he pellants c pired to, and did, ob- 
; + Rash mat 3 » ar ted f 1. —. 
tain tne above named ] Via tne ( r tn BNDUD 
number of one Dr. Horace Johnson se documents, in main, 
consisted or order and snhippin; rorms anda invo tor the s ale 
a aitA 13 a + £ ha D- — oe ia - Ww. 4 “ _F ne - " 
*Fernald did testify that Pastor initialed a “piece of paper 
= . _ Ec = at . 1 Asaliwy ay c he 
(mot a receipt) at the of the alleged delivery or tne 
: lle hay * m9) 1A r AT.7 7 a eh a nanar 4 
first pills, but Fernald could not now locate that paper in 
his files 


Fernald also admitted tape recording a phone call 
Berry as ] s eration with the DEA. Al ; } 
of the ins ssed to be illegal took place during 
this coo never taped either Weiner or 

never notified the DEA of any of 
his alleged meetirg: these men so that they might be ob- 
served. 


- 


sit. 


3 "rT -~ . t us = ' 
of these drugs to "Dr. Horace Johnson c/o Edward Pastor’ 
(Gx 7-21); a ledger book showing deposits to a "Johnson" account 


Defense counsel strenuously objected to the intro- 


duction of these documents, offered under the business recoras 
exception to the hearsay rule, on two grounds: Firstly, that 


the ultimate source of the information on the documents, Charies 


Fernald, was untrustworthy and, secondly, that the methods and 
circumstances of preparation of the documents were also un- 
trustworthy. * 

Fernald himself was clearly untrustworthy. By his 


own admission, he had pleaded guilty to one illegal conspiracy 
’ r bs 


; mrmne ~ | Q 7.1 anna ) } r re A 4 sam — 
involving controlled drugs and had been engaged in numerous 


other conspiracies and sales of such drugs. He admitted lying 
to the DEA both before and after his plea and of attempting to 
disguise his involvement in the instant case. He admitted 
making out other invoices to phony accounts (using Dr. Johnson's 


nare) to cover and bury sales unrelaced to this case.** He 


*All of the Vitarine exhibits were inadmiss 


ar ¢ 
reason: They all contained handwritten notations 
CS € 


ey : , erasures and 
changes. (313) Eversgerd was unable to testify as to when or 
by whom these markings had been made and, accordingly, the doct 
ments should have been excluded. United State s v. Halperin, 


. 
441 F.2d 612, 618-19 (5th Cir., 1971). 


**Even under Section 1732, this "motive to misrepresent" would 
probably have required exclusion. Hoffman v. Palmer, 129 F.2d 
f ve 


976, 981 (2nd Cir., 1942), af -S. 109 (1943). This 


S 
was because it was a "prerequisite. . . f 
that the circumstances of the making of the record are such 

that accuracy is not merely probable, but highly probable. 

United States v. De Georgia, 420 F.2d 889, 894-95 (9th Cir., 1969). 


admissibility. . .- 
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ent rrom 


at sale, 


monies 


Fernald swore he received, etc. 


Even more bizarre was Fernald's habit of wholly making 
up invoices or conforming the ‘information on them to his needs. 
When an inventory count (later shown to he “rroneous) showed 
a 1,000,000 unit shortage, he simply mac 9 an invoice to Tri- 
state for tnat amount. He pre-dated, back--dated and simply 
mis-dated invoices as the spirit moved him. In trying to e™ 
plain why an invoice for one of the 200,000 pill Vitarine ship- 
ments was dated weeks after Vitarine had shipped it, he said 
he would wait until he had "heard" that the shipment had been 
picked up and then make out an invoice. When confronted with 
an invoice for another shipment that was dated before Vitarine 
even shipped that installment, he said it had been “pre-dated". 


The term "crazy guilt problem" applies to all of these docu- 


The trial court ruled that all of the foregoing went 
not to admissibility, but to the weight the jury might give 
to the documents. This was error. The rule that the untrust- 
worthiness of a source of infornation or the method of prepara- 
tion of a document went to weight and not admissibility was 
the prevailing rule under Title 28, United States Code, Section 
1732 (a) (2): 

"All other circumstances of the making of 

such writing. . .may be shown to affect 

its weight, but such circumstances shall 


not affect its admissibility." 


See, e.g., Uni States v. Ellenbogen, 365 F.2d 982, 987-88 


a 


| 


(2nd Cir., 1966). Rule 803(6) of the Federal Rules of Evidence, 


however, has replaced Section 1732 (a) .* 
Rule 803(b) reads as follows: 


"A memorandum, report, record, or data 
compilation, in any form, of acts, events, 
conditions, opinions, or diagnoses, Imade at 
or near the time by, or from it.formation 
transmitted by, a person with knowledge, 

if kept in the course of a regularly con- 
ducted business activity, and it it was the 
regular practice of that business activity 
to make the memorandum, report, record, or 
data compilation, all as shown by the testi- 
mony of the custodian or other qualified 
withness, unless the source of information 
or the method or circumstances of prepara- 
tion indicate lack of trustworthiness. The 
term ''.-iness' as used in this paragraph 
includes business, institution, associatio., 
profession, occupation, and calling of every 
kind, whether or not conducted for profit.” 


It is clear that 803(6) has “substantial[ly] 


" 


change[d]" the former business record 2xception rule. 


Rothstein, Understanding the New Federal Rules of Evidence, 


at 62 (1974 Supp.). Of particular relevance to our purposes 
is the fact that the circumstance of the making of documents 
has now become an issue of initial admissibility, not of weight 


for the jury. See, Notes of Advisory Committee on Proposed 


Rules ‘set out at pp. 584-595 of 28 USC, Federal Rules of 


*Public Law 93-595 established the Federal Rules of Evidence. 
Section 2(b) of P.L. 93-595 struck 28 U.S.C. §1732(a), the 
old business records rule and substituted Rule 803(6) in its 
place. See, 94 U.S. Code, Congressional & Administ ative 


News 2251, 7091. 
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Evidence) at 588-89: 


"(T]he rule proceeds from the base that 
records made in the course of a regularly 
conducted activity will be taken as ad- 
missible but subject to authority to ex- 
clude if ‘the sources of information or 
other circumstances indicate lack of trust- 
worthiness'." 


In Gaussen v. United Fruit Company, 412 F.2d 72 


(2nd Cir., 1969), this Court seemed to recognize the difference 
between §1732 and the then-proposed Rule 803(6): 


"{Ijt is clear that under the Busi 
Records Act, 26 U.S.C. §1732, cixe 
stances relating to the maker “y c 
record are relevant only to the we 
of the evidence, not to its admissiblity." 


"We believe that the admissibility of such 

a report depends upon whether it was made 

in the regular course of appellants' business 
and is based upon information transmitted in 
such regular course by a person sagen knowledge, 
and whether the circumstances otherwise indi- 


cate the laa harrhiesaer pape yee or lack of it, of 
the report, determinations the trial judge is 
in the best position to take. Cf. Preliminary 
draft of Proposed Rules of Evidence for the 
United States District Courts, pp. 188-90.” 
(Id. at 73, 74; emphasis added). 


Although concurring in result, then Circuit Judge 
Kaufman (now Chief) chided the majority for relying on the 
proposed rules because they "depart so radically from the 
current law", 2:e.,7 $8732 Cid. .a& 74, ack}. 


An even clearer statment of the change wrought by 


the new rule appears in United States v. Robinson, -~-- F.2d ---, 


| 
| 
| 
| 
| 
| 


(2nd Cir., October 29th, 1976), sl. op. pp. 333, 340-41. That 
case dealt with a related hearsay exception (803[10]) but the 
observations of Judge Meskill are fully applicable to 803(6): 


"Evidence that is otherwise admissible under 
an exception to the hearsay rule is admiss- 
ible primarily because evidence of that kind 

is generally trustworthy, but if, in a parti- 
cular instance, the circumstances indicate a 
lack of trustworthiness, the evidence should 

be excluded. See, United States v. De Georgia, 
420 F.2d 889, 895-95 (5th Cir., 1969) (Ely, J. 
concurring). The question of trustworthiness 
is a crucial threshold issue of law going to 
admissibility, and it must be resolved first 

by the trial judge before it becomes a question 
of weight for the jury." 


United States v. Robinson, --- F.2d --- (2nd Cir., October 29th, 
i976), sl. op. pp. 33, 340<41. 

Since it was clearly demonstrated that these records 
were untrustowrthy both because of their source and the way 
in which they were prepared, they should never have been ad- 


mitted. United States v. Robinson, supra. Since they provided 


eee ee 


the only corroboration of Fernald (at least as to Weiner), their 
introduction cannot be deemed h-rmless error and there must 


be a reversal and a new trial. 


POINT II 
THE ADMISSION AND USE OF GOVERNMENT 
sE 


EXHIBIT 35 CONSTITUTED KéVERSIBI 
ERROR. 


During the testimony of DEA Agent Vigna, the last 


prosecution witness, Government Exhibit 35 was offered into 
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evidence. Although the prosecutor initially claimed that 


Government Exhibit 35 was nothing more than a "list of exhibits" 


it soon became clear that it was something quite different 
6 { 
MR. TIMBERS: [The prosecutor] Well, its 
ttle more than a list 


a little -- its a litt 


your Honor. zach pa V 

transaction in the case and for each trans- 
action in the case there is a list of in- 
voices from Wingate and Garden (Vitarine), 
the entries in the Wingate books, the reie- 
vant telephone calls." (1736) 


Both defense counsel objected strenuously and on 
a variety of grounds: They claimed the exhibit inaccurately 


recounted testimony in addition to documents; highlighted 


favorable portions of 


ct 


he documents while omitting impeach- 
ing testimony and disputed documents; contained editorial 
commentary and was, in effect, a "second class summation. 
(1736 - 45) 

The prosecutor responded that he had a right to 


l as exhibits and that the chart 


1 but conceded that there were 

35, but said that counsel had 
waived them by not telling hi m about their objections before- 
hand. Both counsel said th they had objected to the entire 
exhibit from the beginning. (1745 - 50) 


*Actually, the prosecutor al 
errors in Government Exhibit 


fo 
ct B 
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The lower court ruled that use of the exhibit was 
limited to the proscutor's summation, unless the prosecutor 
could cite authority for its introduction. (1751) The pro- 
secutor called his office and then cited Rule 1006 of the Federal 


Rules of Evidence and two cases (United States v. Cummings, 


468 F.2d 272 [9th Cir., 1972] and United States v. Ellenbogen, 
365 F.2d 982 [2nd Cir., 1966]). Defense counsel argued that 
Rule 1006 was inapplicable because it only applied where other 
evidence was so voluminous it could not be admitted and that 
the cases were distinguishable. (L752 = 59) 

The court then reversed its position and admitted 
the exhibit. This was error. The lower court speci- 
fically ruled that Government Exhibit was admissible under the 
authority of Rule 1006. (1760, 1779) However, Rule 1006 


requires that for a summary to be admissible, the documents 


which underlie it must be admissible under the rules of 


evidence, but not admitted because of inconvenience. Accord- 


ingly, if this Court agrees that the invoices, etc. were im- 
properly admitted (See Point I), then Government Exhibit 35 
is inadmissible because based on hearsay; alternatively if 
this Court rules that the invoices were properly admitted, 
then Government Exhibit 35 is inadmissible because the docu 
ments it is based on are themselves in evidence. 

A prerequisite to admissibility under Rule 1006 is 


that the materials upon which the summary is based are, 


themselves, admissible: 


"Thus, if the original materials contain 

hearsay and fail to qualify as adrissible 

evidence under one of the exceptions to 

the hearsay rule, the chart, summary, or 

calculation based on that material is in- 

admissible." 

5 Weinstein's Evidence, 41006[03] at pp. 1006-6. 

If this Court agrees with the arguments set forth 
in Point I, and holds that the invoices, etc. were too un- 
reliable to be admitted as exceptions to the hearsay rule, then 
Government Exhibit 35, being based on those documents, is itself 
inadmissible. 

Assuming arguendo that the exhibits or which Govern- 
ment Exhibit 35 was based were properly admitted, then for 
srecisely that reason Government Exhibit 35 was also inadmiss- 
ible. Rule 1006 allows a summary to be introduced where "The 


contents of voluminous writings. . .cannot conveniently be 


examined in court." (Emphasis added) In this case, of course, 


en) 


all of the documents upon which Government Exhibit 35 was base 
had been examined in court and were themselves in evidence. 
Prior to the passage of Rule 1006, the admission of 
summaries such as Government Exhibit 35 was determined in the 
exercise of the trial court's discretion. Recognizing the 
possibility of abuse, the drafters of Rule 1006 intended to 


permit the introduction of summaries in only “one. limited set 


of circumstances” (Rothstein, Rules of Evidence for the Ynited 
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States District Courts & Magistrates (Clark Boardman at 445), 


and “with appropriate safeguards (Advisory Committee's Note 


to Rule 1006, set forth at 5 Weinstein's Evidence, 4§1006-01 


[at pp. 1006-2]). The "one" situation is where the other docu- 


ments a not in evidence and the most important safeguard is 


i 
{ 


that they be too voluminous to be put in evidence.* It must 
be noted that even if all of the prerequisites for admissi- 
bility of a summary are met, Rule 1006 only says such an 
exhibit "may" be introduced; in other words, there is no 
discretion to be exercised in favor of admission, only in 
favor of exclusion. 

Neither Ellenbogen nor Cummings is contrary to thi 


rule. In Cummings, the underlying documents had not been ad- 


mitted and were too voluminous to be admitted (468 F.2d at 
278-80). Ellenbogen is a pre-Rule 1006 case dealing with a 
65 


discertion which no longer exists (36 


*That the originals may be made available to the opponent and 
that some of the originals may be offered by the opponent to 
challenge the summary, does not justify the introduction . 
the summary where the proponent has put all of the originals 
in evidence. Weinstein, supra at #1006[2]. 


**Ellenbogen is distinguishable on another basis and that is 
that it was one of a series of cases which held that summaries 
were inadmissible unless the underlying documents were also 
admitted. See, also, McDaniel v. United States, 343 F.2d 785 
(5th Cir., 1965); Melinder v. United States, 281 F.Supp. 451 
(W.D. Okla., 1968). AS Judge Weinste in has pointed out, Rule 
1006 has reversed this requirement and these cases are no 


(Footnote continued next page) 
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Putting aside the documentary objecti , a close 
examination of the way in which Government Exhibit 35 was pre- 
) ’ | 
| 
pared and of the exhibit itself demonstrates t it is not 
the sort of thing contemplated under Rule 1006.* 
Agent Vigna testified that he was only able to match 
invoices and telephone calls to specific transactions py rely- 
ing on the testimony of Charles Fernald.** For example, since 
he did not know who made or received any of the telephone calls 
in the prosecutor's exhibits, nor what was said during any of 
those calls, he matched calls to transactions based on Fer ald's 
testimony. (1761 - 64, 1768 -72) Although certain cashbook 
entries referred to invoice numbers different from the Wingate 
(Footnote continued) - longer good law. 5 Weinstein's Evidence 
~ - “s 4 ’ 
q¥1006[02] at pp. 1006-5. 
Even if the above portion of the Ellenbogen case has not been 
changed by Rule 1006, an earlier portion of the ion 
the argument against admissibilit The court ad 
hold the admissibility ; Ss documents 


the 


above, 


underlay 
as noted 


summary 


the 


at 


*Rule 1006 was designe ti 
reflecting labor stati ] 
like. Rothstein, Unde z 
Evidence (1975 Supp.) 


**Counsel succinctly 
Exhibit 35 was an att 
by “reduc[ing it] to 
that people will tend 
than what they hear." 
ment Exhibit 35 was t 


stated his objection that Government 
empt to strengthen Fernald's testimony 
tangible evidence on the theory i guess 


© accept what they read more readily 
It should be noted that Govern- 


he thing the jury asked for. (2347) 
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- 4 al =m } -} or ny , : ~Y r , > 
false information on bid records to make it look as though 
. ———— na oe » ine 7 9 i. ana nO ss | . hs 
Ellenbogen had the lowest bid and the chart reflected this. 


This Court noted, 
"If DiChellis 


falsified the 


to indicate th 


however 


had 
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purposes" but, also, a "potential for abuse." (254 = 55) By 
these references, he raised the implication that appellants 
had acquired these drugs so as to exploit this "potential". 

He made the implication explicit when he told the jury that 
the "five million units could be sold on the street for a 
dollar apiece." (257) All of this was done over rigorous ob- 
jection by counsel. (2935), 207 = 28) 

Although the Government conceded that "the eventual 
disposition of the irugs is not an element of the crime" and 
that the Government would "not attempt to prove what happened 
to these drugs" (262 - 63), it would return to this non-issue 
again and again. 


The very first witness was permitted, over objection, 


Ag to lecture the jury on the anti-diversion regulations of the 
DEA although this was irrelevant to the case. (2705 2a Foo. 


The prosecutor's last witness was a DEA agent who testified 


~, 


ree that the "street value" of these drugs was one dollar. (1796 - 
98) 
The prosecutor opened his summation by saying: 


“ "TI am sure that you recognize the seriousness 
cf the large amount of drugs that are charged 
in this case - five million units of phendi- 
metrazine and phentermine altogether - and 
you heard Agent Vigna testify that when di- 
verted to illegitimate street use those pills 
and capsules and tablets sell for a dollar 
apiece or a total of five million dollars. 


I won't dwell any further on the seriousness 
of the charges in this case during my summation." 
. (2017 - 18, emphasis added) 


a 


Unfortunately, the prosecutor was not true to his 
word for a few pages later, he returned to this non-issue: 


"You will also recall that although the 
Government need not prove the distribution 

of these drugs, since the crime is acquiring 
drugs by misrepresentation, there is a strong 
indication that it was Mr. Weiner who actually 
did subsequent distribution on the occasion 

at the Philadelphia Airport when the drugs 

go into Mr. Weiner's car. 


On the occasion of one of the deliveries in 
the basement of Hopkinson House, Mr. Pastor 
tells the attendant to put the drugs in 
Weiner's car. It appears that the drugs 
were placed in Weiner's car for the subse- 
quent distribution. However, that is some- 
what of an aside because the crime ac- 
quiring drugs by Sea pere eae and there 
is nc ; _the actual distribution 
(2027 - 28; em emphasis 


added) * 
And, again, a few pages later: 


"Berry was also able to tell you that Weiner 
called Berry up at the time that Weiner's 
pharmacies were buing audited and said ‘Will 
you pull that invoice that says controlled 
drugs are shipped to Tristate,' the’under- 
standing implicit behind that conversation 
is when the DEA audits my records they are 
going to find those drugs aren't in my in- 
ventory and if you have got an invoice show- 
ing the drugs went to Tristate that is going 
to cause trouble because the DEA is going to 


*Rather than supporting the sinister connotation put on it by 

the prosecutor, the placing of the packages in Weiner's car 
merely shows that whatever was going to be done with them was 
going to be done somewhere other than the dopkinson House garage 
or the Philadelphia Airport. 


wonder where those drugs are going. And 

I think it's a fair inference that the place 
those drugs went is where all the drugs in 
this case went. They were diverted to some 
illegitimate use. 


Just so we are all clear on this, that in- 
voice that Mr. Weiner asked Berry to pull 
from the Danbury files is not an invoice 
involved in the transactions in this case. 
It's an invoice involving drugs from Danbury 
which they ordered from Tristate but appar- 
ently diverted by Weiner. And the government 
proves that only to show these are not isola- 
ted instances, but a pattern and course of 
conduct by Weiner and when Weiner is paying 
for these drugs in cash and making long trips 
he's not doing it innocently, but this tends 
to show his intention was to divert the drugs." 
(2042 - 43; emphasis added) 


Defense counsel objected as follows: 


"MR. COOPER: There are two other objections 

I have which I will state briefly to the Court. 
First, your Honor, we ask for a curative instruc- 
tion. At the very beginning of Mr. Timbers' 
summation he remarked as t.' the seriousness of 
the charge and indicated the jury can find it 

was serious because of the amount of money 

which Agent Vigna testified the pills could 

bring on the street. 


When that evidence was introduced, we approached 
the bench and Mr. Timbers assured the Court that 
it was only introduced to show a possible motive 
on the part of the defendants, the fact that th 
pills, at least according to Agent Vigna are a 
dollar a pill on the street. 


Now, he is using it to inflame the jury and to 
Say it shows how serious the crime or the alleged 
crimes actually are. If that was his intent in 
introducing it, I don't think it should have been 
introduced at all. It's only prejudicial and in- 
flammatory and doesn't have anything to do with 
any elements of the crime. 


What we request is that a curative instruction 
to the jury at this point be given that that 
testimony is not introduced for that purpose 
at aii.” (2054 = 55) 


oe 


The prosecutor represented that the introduction of 
"Street value" was in regard to the alleged motive of the 
appellants; his use of it to demonstrate the “seriousness of 
the crime" shows that what he was really doing was asking the 
jury to convict appellants because they were big time "drug 


dealers". This reference to other, uncharged crimes was re- 


versible error. United States v. De Dominicis, 332 F.2d 207 


(2nd Cir., 1964); Cf. United States v. Glaziou, 402 F.2d &, 
16 (2nd Cir., 1969); (proof of value of heroin permissible 
only when relevant to some issue in case) .* 

Another error occurred when the prosecutor attempted 
to rehabilitate its star witness, Fernald, but at a bench con- 
ference, the court ruled the attempt improper. In a completely 
improper manner, the prosecutor then said, in open court: 


"T have no further questions at this time, 
but I would make the caveat that there was 
ee. | i 
an area that I did want to go into that I 
haven't been permitted to. (1232, emphasis 


added) 
The court agreed with defense counsel that the pro- 
secutor "shouldn't be making statements like that." (1232) 


It is "black letter law" that to suggest to a jury 


*In addition to being an improper reference, the prosecutor's 
diversion theory was also unfounded. In view of testimony 
that Pastor was trying to encourage sales of generic drugs 
and that many physicians received these drugs as samples and 
gave them away, the prosecutor's claim that the distribution 
here must have been to illegal street sales was wholly un- 
warranted. 


that the prosecutor knows of facts not shown to the jury is 
“strictly forbidden." United States v. Sawyer, 347 F.2d 372, 
373 (4th Cizr., 1965}. 


In Berger v. United States, 295 0.Se 165 Sr (2935); 


the Supreme Court reversed a conviction because, in attempting 
to explain the unfavorable testimony of a prosecution witness, 
the prosecutor gave the following explanation of how he had 
been prevented from asking certain questions by "the rules of 
law:" 


t most complicated in the 

world. I was examining a woman that I knew 

er and could identify him, she was 
standing right here looking at him, and I 
couldn't say ‘Isn't that the man?' Now, 

at! But that is [sic] the rules 
of the game and I have to play within those 
rules." 


In Kitchell v. United States, 354 F.2d 715, 719 (lst 


Cir., 1965}, the court saz 


Qu 


it was impermissible for the pro- 


secutor to state that he had not been able to introduce certain 


testimony because "There are certain rules of evidence. . .about 


what the Government can introduce." 

And in Songer v. State, 464 P.2d 763, 766-67 (Okla., 
1969), the court condemned as “improper" the following state- 
ment by the prosecutor: 

"Law enforcement today is shackled and 


handcuffed by many rulings that won't 
let prosecutors show you and prove to 


“30s 


you many things that we know. 
A s ngle remark (even one possibly not heard by th 
jury) can constitute non-harmless error requiring reversal. 


Stewart v. United States, supra, 366 U.S. at 7. This is be- 


cause: 


"In considering impact of what is said 
the court also m ncerned with the 
great potential f y persuasion which 
arises because tl! sECl s personal 
status and his role as a spokesman for th 
government tend to give to what he says the 
ring of authenticity. The power and force 

of the government tent to impart the implicit 
stampt of believability to what the prosecutor 
says. That same power and force allow him, 
with a minimun of words, to impress on the 
jury that the government. . ., apart from the 
orderly machinery of the trial, knows that 
the accused is guilty or has non~-judicially 
reached conclusions on relevant facts which 
tend to show he is guilty." 


Cc 
1@) 


Hall v. United States, 419 F.2d 582, 594 (5th Cir., 1969). 


Insinuations by a federal prosecutor that there 
non-record proof of guilt "effectively circumvent. . . the 
of evidence" and threaten the impartial administration of justice 


that the federal prosecutor is supposed to uphold. Vess, 


*The court held that reversal was not called for despite this 
remark, because the evidence of guilt was so strong that the 
appellant had made no claim of insufficiency, because the court 
admonished the jury to disregard the remark and because, since 
the jury imposed the minimum possible sentence, it did not 
appear they were prejudiced by the remark. By contrast, in 

the instant case, the proof of appellants' guilt is quite 

weak, no cautionary iastructions were given, and since the 

jury did not impose the sentence, that indication of the ab- 
sence of prejudice did not appear. 


Walking a Tightrope: A Survey of Limitations on the 


Prosecutor's Closing Argument, 64 J.Cr.L. & Crim. 22, 28-29 
(1973). And, despite repeated admonitions by the courts and 
a “stinging denunciation of prosecutor tactics" made by Dean 


Roscoe Pound in 1930, the federal prosecutor of today "fre- 


quently behaves egregiously during trial. . .disgracefully at 
worst." Singer, Forensic Misconduct by Federal Prosecutors 


and How it Grew, 2% Ala.L.Rev. 227 (1968). 
The prosecutor's comments here constituted prej1- 


dicial error and there must be a new trial. 


B. MISCONDUCT IN JMMATION 


Two of the errors ir summation have been discussed 
previously. In Point II, the prosecutor's misuse of Government 
Exhibit 35 was covered and in Point III-A, the prosecutor's 
improper distribution and street value references were con- 
demned. Three further areas will be discussed below. 

The prosecutor mis-stated the evidence on several 


occasions. Three of the most important occurred in the “re- 
buttal" summation.* Firstly, the prosecutor stated that Pastor 
had offered to "cooperate". (2205) Counsel objected to the 


"cooperation" reference and the court said, "I think he may 


*Although Pastor was the subject of these mis-statements, it 
must be remembered that this was a conspiracy trial and anything 
used against Pastor also hurt appellant Weiner. 
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be talking about another proceeding." (2205) After the summa- 
tion, counsel requested that the court tell the jury that there 
was no evidence is and they should disregard it; the court 
refused, saying "That kind of thing is not cured by telling 
the jury to disregard it. . .It only emphasizes it." (2247 - 
49) 

Secondly, the prosecutor said that Pastor had no 
"license", i.e., BNDD registration number, "So any sale to 

after June 15th was illegal so far as Pastor and Weiner 

were concerned." (2218) This wes directly contrary to the 
testimony of Elizabeth Barrett that DEA records show both 
Pastor and Weiner had licenses to deal in all classes of drugs 
during this period. (1250 - 51) Thirdly, the prosecutor 
said that appellants had "changed the theory of the defense" 
from what they had said in their opening statement. (2189) 

The prosecution's "cooperation" reference directly 
implying a further admission of guilt by Pastor, was clear and 


reversible error. United States v. Grunberger, 431 F.2d 1062 


(2nd Cir., 1970). See, also, United States v. Guajardo- 


Melendez, 401 F.2d 35, 40 (7th Cir., 1968); Corley v. United 


States, 365 F.2d 884, 885 (D.C. Cir., 1966). The trial court's 
reference to "anothcr proceeding" actually compounded the error 
by implying that the statement was true and by permitting the 
jury to think that Pastor was involved in some other case. 
United States v. Guglielmini, 384 F.2d 602, 606 (2nd Cir., 
1967). Since counsel requested a curative instruction, the 


court's refusal to do this because it might hurt the defendants 


was gratuitous and in error. The usual instruction that tue 
jury's recollection governs does not cure this error. United 


States v. Persico, 349 F.2d 6, 8-9 n. 7 (2nd Cir., 1965). 


The prosecutor's statement that Pastor had no license 


was also harmful error. Counsel had argued that since Pastor 
and Weiner had BNDD licenses, there was no need for them to use 


Dr. Johnson's name. The prosecutor's mis-statement cut the heart 
r 


out of this defense and 


in cumulation with all of the other errors. United States v. 


Grunberger, supra. 

Related to this error was the prosecutor's statement 
that the attack on Fernald ; the "Latest attempt by the de- 
fendants to come up with a story that will explain away 'the 
government's proof.' " (2189) Citing 
opening that there would be proof that he had all the necessary 


licenses, the prosecution improperly stated that this meant the 


defendants had said they would prove that defendants purchased 
the disputed drugs for their pharmacies. (2189 - 90)* Defense 


counsel objected on the ground that the reference to Pastor's 
license was not to show that he made these purchases, but that 


if he had wanted to, he would not have had to use Dr. Johnson's 


BNDD number; counsel argued that the prosecutor's statement 


*At this point, the trial court refused a bench conference 
request saying "I haven't heard anything so far which requires 
a bench conference." (2189) 
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suspect, if not inadmissible (Point I), and there was a great 
g 
Sait & al of evidence pointing toward some other drug as having been 


in the packages Vitarine shipped.* 


» All of the cases dealing with narcotics are distin- 
guishable because they involved chemist's tests (United States 
2, 
v. Haynes, 398 F.2d 980, 987 [2nd Cir., 1968]), other expert 
testimony (United States v. Atkins, 473 F.2d 308, 313-14 {8th 
* Cir., 1973]), visual identification of the drugs (United 
States v. Agueci, 310 F.2d 817, 828-29 [2nd Cir., 1962]), ex- 
orbitant price paid for smail amount (United States v. Fiotto, 
454 F.2d 252, 254 [2nd Cir., 1972]), and/or the absence of 
4 complaints from “customers" (United States v. Atkins, supra). 
‘a Assuming, without conceding, that the evidence was 
Ned 
™~ 
% sufficient to take the case to the jury on this element of the 
67) crime, a carefully worded chary? was necessary in order to 
focus the jury's attention on the conflicting evidence. What 
the jury got was pure boilerriate: 
"There are two classes of evidence recog- 
nized and admitted in courts of justice 
upon either of which you may find an accused 
@ guilty of a crime. One is called direct 
eis evidence. 
Direct evidence tends <c show the fact in 
issue without need for any other amplifica- 
tion, although, of course, there is always 
*It must be rememberd that Vitarine's president, Saul Green, 
, was an unindicted co-conspirator in this case. (793 - 94) 


ati. 


h 


a guestion whether that evidence is to be 


believed. 


Circumstantial evidence, on the other hand, 
tends to show other facts from which the : 
fact in dispute may reasonably be inferred. 


It is that evidence which tends to prove the 
fact in issue by proof of other facts which 
have a legitimate tendency to lead the mind 

to infer that the facts sought to be estab- 
lished are true. In other words, circumstan- 
tial evidence concerns facts proved from which 
the jury may infer by a process of reasoning 
other facts in dispute." (2273) 


When the court finished the preliminary portion of its charge, 
defense counsel immediately objected: 


“When discussing circumstantial evidence, 
the Court did not indicate that proof that 
the drugs in question here were phendemetra- 
zine and phentermine was established or 
attempted to be established by circumstantial 
evidence; that there was no direct evidence 
in the case with regard to the identification 
of the drugs but the existence and that was 
established by circumstantial evidence, in 
other words, invoic. 3s, but no direct evidenc2 
in the case, your Honor. I don't think the 
jury understands that there was no direct 
evidence with regard to the identification 
of the drugs." (2308 - 09)* 


When the court resumed its charge, it merely said: 


"In considering the evidence which has been 
submitted to you, one of the determinations 
which you will have to make is whether the 
substance involved in each of the alleged 
transactions in Counts 2, 3 and 6, which 
transactions serve as the basis for the 
various counts, was in fact phendimetrazine 


*This objection was made by co-appellant's trial counsel and 
was joined in by appellant Weiner's trial counsel. (2309) 
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or phentermine as alleged in the indict- 
ment. So that before you can find a 
defendant guilty of the particular count 
you must find beyond a reasonable doubt 
that the substance involved was in fact 
phendimetrazine or phentermine as alleged 
in the particular count." (2320 - 21) 


In a federal criminal prosecution, it is the duty 
of the trial court, where necessary, to apply the law to the 
facts in issue so that the jury is not dealing with abstract 
propositions but understands the issues in the case. Heller 
v. United States, -04 F.2d 446 (4th Cis, 1939)... ‘Im 2ace; 


where marshalling is necessary to “assist the jury in winnow- 
ing out the truth irom the mass of evidence" (United States 

v. Tourine, 428 F.2d 865, 869 [2nd Cir., 1970]), the failure 
to do so will be plain, reversible error even where defense 
counsel requested that there be no marshalling. United States 
v. Kelly, 349 F.2d 720, 757 (2nd Cir., 1965). 

In this case, all defense counsel requested was a 
reference to the fact that all of the prosecution's proof on 
the issue of the nature of the substances was circumstantial 
and based on the invoices. In United States v. Agueci, supra, 
the court upheld a drug possession conviction where the judge 
charged the jury on the evidence in the "seven categories of 
circumstantial evidence which the jury might consider in deter- 
riaing whether [there was] a. . .marcotic drug." 

The failure of the trial court here to accede to de- 


fense counsel's much less arduous request requires a new trial. 
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POINT V 


THERE WAS NO PROOF OF FRAUD OR MIS- 
REPRESENTATION WITHIN THE MEANING 
OF TITLE 21, UNITED STATES CODE, 
SECTION 843(a) (3). 


At the conclusion of the Government's case, defense 
counsel moved to dismiss on the ground that “there is no proof 
whatsoever that anybody was defrauded."* It was pointed out 
that the Government's proof was that Charles Fernald, Douglas 
Berry and Saul Green were all co-conspirators; therefore, nothing 
that appellants allegedly did (including the alleged forging 
of Dr. Johnson's signature) defrauded anyone. The prosecutor 


responded that the "fraud" was practiced on “the people of the 


United States and the Government of the United States" or the 


DEA, which was "deceived" and was the victim.** The court then 


denied the motion. (1924 - 27) This was error. *** 


*Title 21, United States Code, Section 843(a) (3) reads: "It 
shall be unlawful for any person knowingly or intentionally. 
to acquire or obtain possession of a controlled substance by 
misrepresentation, fraud, forgery, deception or subterfuge." 


**Fernald and Berry were named co-conspirators in the indict- 
ment and Saul Green was added in the Government's Supplemental 
Bill of Particulars. In both the original and Supplemental 
Bills of Particulars, the prosecution said that the misrepre- 
sentations occurred during discussions between Fernald and 
Pastor concerning drugs for Dr. Johnson. Since Fernald was 

a co-conspirator, there could be no misrepresentation to him 
so the prosecutor came up with the theory of the deception of 
the DEA. (See, 2056 - 65) 


***Consistent with this position, the court charged the jury 
that if it found the drugs to have been obtained as Fernald 
testified, “then in this case it is the Government to whom the 
misrepresentation or fraud or forgery is made." (2322) This, 
too, was error, for the same reasons as will be set forth above. 


wikis 


The prosecutor's theory was that since the DEA licenses 
and regulates the flow of controlled substances, anyone who ob- 
tains possesion thereof illegally does so by a "“misrepresenta- 
tion, fraud, etc." under 843(2)(3). There are several inter- 
related reasons why this is not true. 

All of the terms used in Section 843*a) (3) ("misre- 
presentation, fraud, forgery, deception or subterfuge") imply 
a direct lie to another person who relies on the lie and is 
deceived. Since, as noted, Fernald, Berry and Green were co- 
conspirators, none of them was deceived and none of them relied 
on what was allegedly said by Pastor. 

The prosecutor's theory really applies to subdivision 
4 of Section 843(a) which mekes it a crime to furnish - 


. efalse or fradulent material informa- 
tion in. . .any. . .document required to be 
made, kept or filed under this subchapter or 
subchapter II of this chapter."* 


An invoice containing false information as to the purchaser 
would clearly come within this subdivision and would be a de- 
ception worked on the DEA.** 

The legislative history of Section 843(a) (3) contains 
no discussion of this matter; see, 1970 United States Code, 


*Cf£. §824(a) which permits revocation of a license because of 
falsificaticn to the DEA of any license application. 


**Of course, appellants were never charged under this subdivision 
so their convictions cannot be upheld thereunder. This is the 
section a manufacturer would violate if he knowingly sold drugs 
and kept false records. (See, 2058 - 61) 


re 


Cong. & Admin. News 4566 - 4666, esp. 4615 - 16) but the few 


cases decided under this law supports appellant's theory: 
(1) United States v. Iacopelli, supra, involved a 
Section 843(a) (3) violation based upon a pharmacist lying to 


another pharmacist, obtaining BNDD forms, altering them and 


obtaining pills from an unknowing retailer; 


(2) United States v. Bass, 490 F.2d 846 (5th Cir., 


1974), involved a Section 843(a) (3) violation based upon a 
private person forging prescriptions, as well as getting other 
prescriptions by lying and obtaining pills from an unknowing 
pharmacist; the court there held that Section 843(a) (3) re- 
quires a "material misrepresentation, fraud, deception or sub- 
terfuge which is a cause in fact of the acguisition of a con- 
trolled substance." (Id. at 857 and re E257 


(3) United States v. Ruyle, 524 ¥.24 11353 (6th Cir.., 


1975), involved a Section 843(a) (4) violation where a registered 
distributor obtained drugs outside of his registration by filing 
false reports. 

In sum, any misrepresentations, etc. did not "cause 


the acquisition" of any drugs by Fernald, Pastor or Weiner and 


all of appellants' convictions must be reversed. 


*S.nce everyone involved in this case was aware that Dr. Johnson 
had ordered no drugs, their acquisition by Fernald, Pastor or 
Weiner was not "caused" by the misrepresentation. 


POINT VI 


THE COURT'S CHARGE CONTAINED 
REVERSIBLE ERROR. 


A. Improper Charge on Whether or not Fernald was a Co- 
Conspirator. 


————$—————— 


The evidence in this case presents a conflicting 
picture of Charles Fernald: On the one hand, he was named in 
the indictment as an unindicted co-conspirator and was obviously 
presented by the prosecutor as the willing partner of appellants 
in the crimes alleged; on the other hand, the Government's own 
bills of particulars stated that misrepresentations were made 
to him and his testimony contains numercus denials that he 
committed any crimes with appellants.* There was other evidence 
which also cut for and against Fernald's criminal involvement: 
On the one hand, the prosecutor recommended that Fernald's 
probationbe revoked because of his dealings with Pastor and 
Weiner, but on the otherhand, his probation was not revoked 
and he was never told to have no further dealings with chem 
(973 - 99, 1320); on the one hand, the prosecutor said that 
anything Fernald did after January, 1974 was in the status of 
an undercover agent acting without illegal intent, while on 


the other hand, the prosecutor sought Fernald's imprisonment 


*See, e.g., his statements that since Pastor told him that 

he (pastor) had all necessary BNDD licenses, he (Fernald) did 
not believe his dealings with Pastor were illegal. (1004 - 05, 
1008, 2014). 


for some past - 1/74 acts (1067 - 86); Fernald himself said 

his "cooperation" started and stopped at different times, es- 
pecially after May, 1974 when he was sentenced and at one point 
specifically said he was not cooperating with the DEA during 
the period of his dealings with appellants. (1184 - 1215) 

Many of the things Fernald testified to made no sense 
if he was a co-conspirator. His testimony that Pastor told 
him that he (Pastor) was buying for Dr. Johnson is inconsistent 
with the Government's theory that he and Pa -or fraudulently 
used Dr. Johnson's name. Fernald's testimony that he had 
asked Weiner and Pastor how to get in touch with Dr. Johnson 
(because of the mis-deliveries) also contradicts the Govern- 
ment's theory that Dr. Johnson had no part in these deals.* 

At several points, the court itself said it was un- 
clear what role Fernald played in his dealings with appellants. 
(1092, 1166). The theory of the defense was that appellants 
never did anything Fernald said they did and that he concocted 
all of the documents to frame them. (2125 - 27) However, 
recognizing that the jury might believe the documents, the 
defense had an alternative position and that was that if the 
transactions occurred, they were completely legal or, at least, 


Fernald thought they were. The importance of Fernald not 


*It must be remembered that Dr. Johnson was tried ( and acquitted) 
of these very deals. (241) 
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being a co-conspirator is manifold: On the factual level, 


Fernald's not being a co-conspirator removes the sinister 


connotation of many of the things he testified to (cash pay- 
ments, desire not to receive invoices, etc.); on the legal 
level, nothing that Fernald did could constitute either an 
overt act re conspiracy nor the basis for venue re the sub- 
stantive acts (see, court's charged at 2294 - O68, 2321. ~ 23 
keying both the conspiracy and substantive counts to what 
Fernald did). 

As indicated above, the trial court eventually found 
Fernald to be a co-conspirator. (1995, 2057) The court 
charged on accomplice testimony (2261 - 22), read the indict- 
ment (charging Fernald to be a co-conspirator; [2281, 2282]) 
and keyed all of the overt acts and substantive counts to 
"Charles Fernald, a co-conspirator." (2294, 2332, 2313) 

The court ignored a request by defens® counsel that 
itcharge the jury “that they have the right and obligation to 
determine who the co-conspirators are and that they don't have 
to be bound by the allegations in the indictment." (2308) * 


' 


The court had also given no "limiting instructions" on the 
issue of "subject to connection" when Fernald testified during 


the trial. (E.g., 401, 428, 489) See, United States v. Pordum, 


*A passing reference or two to Fernald as an “alleged" co- 
conspirator (2288) is insufficient. Cf. 2313 ("And, of course, 
you must find that Charles Fernald was a member of the con- 
spiracy or a co-conspirator as alleged in the indictment.") 


451 F.2d 1015 (2nd Cir., 1971). (Such preliminary instructions 
are not premature and, indeed, are recommended). 

By refusing to charge the jury as requested, the court 
deprived the jury of any way to adopt the defense's theory and 
acquit appellants because of failure to prove any overt act 


or venue in New Yo! This was reversible error. 


cause there was no venue in the Southern District on the sub- 
stantive counts, the trial court told the jury it could convict 
appellants on those counts if they were committed in furtherance 
of the conspiracy. (1923 - 24, 2312 - 14) Appellant respect- 
fully adopts the arguments of co-appellant Pastor on the venue ~- 


Pinkerton issue. (Federal Rules of Appellate Procedure, 28[i]). 


Furthermore, even if venue was proper, the Pinkerton 
charge was wholly inappropriate on the facts of the case. In 


Pinkerto _ v. United States, 328 U.S. 640, 645 (1946), the type 


of charge given here was upheld. However, it was criticized 
and limited only three years later (Nye & Nissen v. United 
States, 336 U.S. 613 [1949]) and has been further restricted 
by this Court. 
In both United States v. Miley, 513 F.2d 1191, 1208-09 


(2nd Cir., 1975) and United States v. Sperling, 506 F.2d 1323, 


1341-42 (2nd Cir., 1974), this Court said that Pinkerton should 
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